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IN THE SUPREME COURT OF THE
STATE OF UTAH
RANDY KRANTZ,
AMENDED DOCKETING
STATEMENT Subject to
assignment to Court of
Appeals
Case Number 900181

Plaintiff/Appellant,

v.
KATHY HOLT,

District Court Number
40041

Defendant/Respondent.

Plaintiff/Appellant

hereby

submits

the

following

Docketing Statement pursuant to Rule 9, Utah R. App. P.

ROLE 9(c) INFORMATION

1.
1990.

Date of Judgment.

Judgment was entered on March 15,

Notice of Appeal was filed April 16, 1990 (a Monday) with

the District Court, and was received by this Court April 18,
1990.
On January 9, 1990, Krantz served his "Objection to Order
Granting
Correct

Summary Judgment and Motion for a New Trial or to
Order", pursuant

Procedure.

to

Rule

59, Utah

Rules

of

Civil

A copy of that document is attached hereto pursuant
- 1 -

to Rule 9(d), Utah Rules of Appellate Procedure.

Also attached

hereto are the two orders of the court, both dated March 15,
1990, from which this appeal is taken and which include a denial
of the Rule 59 motion.
2.
over

Jurisdictional Authority.

this

action

pursuant

to

§

The Court has jurisdiction
78-2-2 (3) (3) , Utah

Code,

incorporating the jurisdictional limits of the Utah Court of
Appeals in § 78-2a-3 (2) (h).

See also Rules 3 and 4, Utah R.

App. P.
3.

Nature of Proceeding.

This appeal is taken from a

final order and judgment of the District Court, granting summary
judgment in favor of defendant on all issues and dismissing the
complaint.
4.

Summary

of Facts.

The parties entered

into an

earnest money agreement, pursuant to which appellant ("Krantz")
contracted to purchase a residence located in Bountiful from
respondent ("Holt").

In accordance with the agreement, Krantz

presented a $500 check to Holt as earnest money.
never formally presented to the bank.

The check was

However, Holt alleges

(and Krantz disputes) that she contacted the bank on various
occasions and was told it would not clear.
whether

The parties dispute

it would have been honored by the bank if properly

presented.
The name of Holt's husband appeared on the public records
as an owner

in joint tenancy of the residence, however his

interest had previously been terminated by a Decree of Divorce.
The

agreement

stated

that

the
- 2 -

offer

would

be

"subject

to

approval of Stephen Holt by 8-4-86".

Mr. Holt gave his approval

orally, but the parties dispute whether the approval was timely
under the agreement.
The written agreement calls for a closing date of August
20, 1986.

It also provides that in the event of unavoidable

delay, closing would be automatically extended seven days, but
not longer than 30 days, and that "thereafter time is of the
essence."
The parties agreed orally to close on August 21, a day
later than the one mentioned in the agreement.
August 21st to meet her needs.
reconfirmed

by

telephone

a

Holt selected

The closing date and time were

few

hours before

the

scheduled

closing, and Krantz deposited with the title company the full
purchase price.

He appeared at the closing, but Holt changed

her mind and failed to appear.

She now seeks to avoid any

obligation to convey the property to Krantz.
5.

Issues on Appeal.
I.

Is Holt bound by her oral agreement to close the

purchase a day later than the one provided in the earnest money
contract?
II.

Did the trial court err in granting summary

judgment, when the parties dispute (1) whether timely, proper
approval from Mr. Holt was necessary and was received, and (2)
whether the earnest money check was good?

- 3 -

III. Was it proper to base summary judgment on Holt's
disputed

hearsay

statement

that bank

employees

told

her by

telephone that the check would not be good if deposited?
IV.

Did the court err in finding a "failure of

consideration" based upon the alleged

inability to cash the

earnest money check?
V.

Was it error to base summary judgment on an

alleged "violation of the Statute of Frauds", and was there such
a "violation"?
No evidence was taken, and the complaint was dismissed on
summary judgment as a matter of law.
judgment

presents

for

review

As a challenge to summary

conclusions

of

law

only, the

standard is to review the conclusions for correctness without
any deference to the trial court.

City Consumer Services v.

Peters, 133 Utah Adv. Rep. 12, 13 (May 3, 1990).

All factual

questions should be resolved for present purposes in favor of
Krantz.

Rule 56, URCP.
6.

Assignment to Court of Appeals.

This appeal may be

technically assignable to the Utah Court of Appeals, pursuant to
§ 78-2-2(4).
7.

However, this Court should retain jurisdiction.

Why this Court should retain the case.

Utah R. App. P.

Rule 9(7),

This matter involves important issues related

to summary judgment, the statute of frauds and interpretation
and amendment of contracts for the sale of real estate.
Court is well qualified to adjudicate such matters.
- 4 -

This

It would be

provident for this Court to continue to exercise jurisdiction
over this matter.
8.

Authorities respecting issues on appeal.

Potter, 692 P.2d

617

(Utah 1984)

(failure of

Bentley v.

consideration

defined); § 25-5-1, Utah Code (statute of frauds); Ted R. Brown
and Associate, Inc. v. Carnes Corp. y 753 P.2d 964 (Utah 1988)
(parties may modify

a written contract

by mutual consent);

Mountain States Telephone & Telegraph Co. v. Arkm, Wright &
Miles, Chartered, 681 P.2d

1258

(Utah 1984) (issues of fact

preclude summary judgment);

Rules 50, 54, 56 and 59, Utah Rules

of Civil Procedure.
9.

Prior Appeal.

There has been no prior appeal in

this action.
10.

This

Document

amends

the

docketing

statement

dated May 21, 1990.
11.

Attachments.

Annexed

hereto are the following

attachments:
a.

Plaintiff's Objection to Order Granting Summary

Judgment and Motion for new trial or to correct Order
(Exhibit a ) .

b.

Ruling on Objections and Motion for a New Trial

(Exhibit b ) .
c.

Order

Denmg

Plaintiff's

Objection

to

Order

Granting Summary Judgment and Denying Plaintiff's Motion for a
New

Trial

or

to Correct

Order, and Directing

Defendant to

Redraft Original Order Granting Summary Judgment to defendant
(Exhibit c).
- 5 -

d.
Judgment

and

Order
Denying

Granting

Defendant's

Plaintiff's

Motion

Motion
for

for

Summary

Summary
Judgment

(Exhibit d ) .

Respectfully submitted this 31st day of May, 1990.

Ronald C. Barker
Mitchell R. Barker
Attorneys for Appellant
CERTIFICATE OF SERVICE
I hereby certify that on May 31st, 1990 I caused to
mailed, postage prepaid, an original and seven copies of the
foregoing to the office of the Clerk of the Utah Supreme Court,
and that I caused a true and correct copy of the foregoing to
also be served by postage prepaid mail to the following at the
address indicated:
Wendell E. Bennett, Esq.
448 East 400 South, Suite 304
Salt Lake City, Utah 84111

Mitchell R. Barker

- 6 -

Ronald C. Barker, #0208
Attorney for Plaintiff
2870 South State Street
Salt Lake City, Utah 84115
Telephone 486-9636
SECOND JUDICIAL DISTRICT COURT, DAVIS, STATE OF UTAH
ooOoo
PLAINTIFF'S OBJECTION TO
ORDER GRANTING SUMMARY
JUDGMENT' & MOTION FOR A
NEW TRIAL OR TO CORRECT
ORDER

RANDY KRANTZ,
Plaintiff,
vs.
KATHY HOLT,

Civil No. 40041
Defendant.

Judge Cornaby
ooOoo

Plaintiff objects to the Court's minute entry granting summary judgment in favor of defendant and to the proposed order
submitted by counsel for defendant granting summary judgment, and
in the event that said order has been signed, hereby moves the
Court for a new trial pursuant to URCP 59(a)(1) [irregularity in
order], and/or 59(a)(6) [decision is against the law], and/or
59(a)(7) [error in law], and/or pursuant to URCP 59(e) for an
order altering or amending the summary judgment, so as to vacate
and set aside said minute entry and/or order and to deny defendant's motion for summary judgment.

This motion is supported by a

memorandum of authorities to be filed herein and by the affidavits heretofore filed herein.
Dated the 9th day of January 1990.

^JL

e_ ^ X

Ronald C. Barker
Attorney for plaintiff
- 1 -

CERTIFICATE OF SERVICE
I hereby certify that I caused a copy of the foregoing to be
mailed, postage prepaid, the 9th day of January, 1990, to the
following person at the following address:
Wendell E. Bennett, Esq., 448 East 400 South #304, Salt Lake
City, Utah 84111.

^t^^£^X

Ronald C. Barker
Attorney for plaintiff
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RECEIVED
FEB

1 1990

BONALDC BARKER
ATT'V AT LAW

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR THE
COUNTY OF DAVIS, STATE OF UTAH

RANDY KRANTZ,
Plaintiff,
vs.
KATHY L. HOLT,
Defendant.

RULING ON OBJECTIONS
AND MOTION FOR NEW TRIAL
Civil No. 40041

This Court granted summary judgment in favor of the
defendant on December 22, 1989.
The plaintiff filed an
objection to the proprosed order drawn by the defendant and also
a motion for a new trial or a motion to correct judgment.
The plaintiffs objection to the granting of summary
judgment is without merit. The Court has reviewed the briefs of
the plaintiff and defendant filed in this matter. The summary
judgment which the Court originally entered on December 22,
1989, is the appropriate disposition of this case.
The plaintiff has objected to the form of the order drawn by
the defendant. The order drawn by the defendant is improper in
that it makes findings of fact. When a summary judgment is
heard, the Court does not make findings of face. The Court
reviews the facts from the file which do not appear to be in
question.
Based on these facts the Court either grants or
refuses to grant summary judgment. Although the Court states
some of the facts and reasons upon which the ruling is based it
is not the same thing as making a finding of fact after m
evidentiary hearing. It is appropriate for the defendant i o
draw the order without listing those as findings of facts.
The defendant is ordered to redraw the order granting
summary judgment to the defendant without listing findings of
fact.

The plaintiff's objections to the order and the motion for a
new trial or a new order to correct the granting of the suininary
judgment is denied.
The defendant is orderd to redraw the order granting summary
judgment.
Dated January 29, 1990.
BY THE COURT:
\
\

Certificate of Mailing:
This is to certify that the undersigned mailed a true and
correct copy of the foregoing Ruling to Ronald C. Barker, 2870
South State Street, Salt Lake City, Utah 84115-3692 and Wendell
E. Bennett, 448 East 400 South, Suite 304, Salt Lake City, Utah
84111 on February 1, 1990.

/yn/ii
Clerk

fatty

KINDILL I. BENNETT (C2E7)
Attorney at Lew
Attorney fcr Defendant
446 lest 400 South, Suite 304
Salt Lake City, Utah £4 111
Telephone: (601) 532-7646

\

L --,

IK THE SECOND JUDICIAL DISTRICT CCURT
IK A*ND FOR DAY IS COUNTY, STATE OP UTAK
—-OOODOOO

ORDER DENYING PLAINTIFF'S
OBJECTION TO ORDER GRAFTING
SY>DLARY JUDGMENT AND DENYING
FIAINTIFF'S MOTION FOR A NFK
TRIAL OR TO CORRECT ORDER,
AND DIRECTING DEFENDANT TO
REDRAFT ORIGINAL ORDER
GRANTING SUGARY JUDGMENT
TO DEFENDANT

RANDY KRANTZ,
Plaintiff,
VE •
JS>. ^

J: i

n c JL 1 i
* > l ~ . f i~ V #•? -* T* *»

Civil No. 4CC41
Judge Ccrnaby
— • * CDOu OOO- - -

The Plaintiff,
Kinute

having

filed an

objection

to the

court's

Entry granting surrr.ary judgment in favor of Defendant ana

to the proposed order submitted by counsel for Defendant granting
Bur-T.ary

judgment, and

order to

correct the

been submitted to
and the

roving the court
granting of

the court on

for a

the surr.ary

nev; trial

judgrert, having

rercranda of both

Defendant, and the court being

or an

the Plaintiff

advised in the prerises,

now
ORDERS,

ADJUDGES,

AND

DECREES

objections to the Order granting surr.ary
for a nev; trial or a

that

the

Plaintiff!£

judgment and his r.otion

rev order tc ccrrect

the orantino of

the

•uirjr.ery judgment Is fier,i§d» Defendant, by

tnd through counsel,

is ordered te rtdr&ft tht order granting summary jufirmtnt# tut to
exclude therefrom, the findings of feet.
This order

has

treated the

Plaintiff's

objection to

the

order granting eumn.ary judgrr.ent and the motion for a rev: trial or
to correct the order as being directed against the court's ruling
on notions for summary judgment dated December 22, 19E9, and also
the

Order Granting Defendant's

Denying Plaintiff's
27,

2&E9,

but

Summary Judgment and

Kotion for Summary Judgment

without,

Conclusions of

Hot ion for

hovever,

the

Lav contained therein*

mailed Deeerier

Findings
The

of

substance of the

and

court's adoption, by

the ruling on objection and motion for a new trial dated
29, 195 0, the

Fact

order prepared by

January

the Defendant

vithout, however, the Findings of Fact.
DATED this

/ 5 & cay of Karch, 1990.
EY THE C07RT:

DISTRICT JUDSI

KAILIKC- CERTIFICATE
I co hereby certify that I railed a true and correct copy of
the foregoing to
South State,

Ronald C. Barker, attorney for

plaintiff, 2870

Salt Lake City, Utah 64115-2692 on this 2£th day of

February, 1990.

WENDELL E. EIN'KETT (02E7)
Attorney at Law
Attorney fcr Deferment
44E East 400 South, Suite 3C4
Salt Lake City, Utah 64211
Telephone: (602) 532-7646

'*'£>
v/

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR DAVIS COUNTY, SZkZI

CF UTAH

oooDooo
ORDER GRANTING DEFENDANT'S
KOTION FOR SUMMARY JUDGJ^ENT
AND DENYING PLAINTIFF'S
KOTION FOR SU>KARY JUDGMENT

RANDY KRANTZ,
Plaintiff,
vs.
XATKY KDLT,

Civil No. 4D041

Defendant.

Judge Cornaby
oooOcco

The above-entitled
parties'

matter was

opposing Motions

fcr

heard by

the

court on

Sur.rr.ary Judgment, supported

written rierorandu^, on Deoerber 19, 1989.

the
by

Ronald C. Barker, Esq.

appeared on behalf of the plaintiff, and Kendell E. Bennett, Esq.
appeared on behalf of the defendant.
the depositions
Kathy

of

the plaintiff

The court

Randy

Kelt, and a witness Herbert

having published

Krantz, the

defendant

Kolzer, and having considered

the undisputed evidence, and being fully advised in the prerises,
now
ORDERS, ADJUDGES AND DECREES
judgrent

that Defendant is entitled

dismissing the Plaintiff's

Defendant the relief

Corplaint and

sought in her Counterclaim for

to

granting the
reoision of

the

Earnest Money

Sales

Agreement based

upon

the failure

of

consideration tendered by the Plaintiff in the font, of a personal
check, which was dishonored; violation

of the Statute of Frauds;

and, when coupled with the failure of consideration and violation
of the Statute of Frauds, on
vas not timely.

the further ground that the closing

The Defendant is also awarded

her taxable costs

in conformity with the Utah Rules of Civil Procedure.
DATED this

/5

day of March, 1550.
BY THE COURT:

DISTRICT JUDGE

MAILING CERTIFICATE
I do hereby certify that I mailed a true and correct copy of
the

foregoing "Order

Granting

Defendant's

Judgment and Denying Plaintiff's Notion for
Ronald

Notion for

Sumr.ary

Surgery Judgment" to

C. Barker, attorney for plaintiff, 2B70 South State, Salt

Lake City, Utah 64115-3652 on this 28th day of February, 1SS0.
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